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verything could be dif fer ent – and yet there is al most noth -
ing I can change.”  This is, as Nik las Luh mann ob served,

the para dox ical blend that mod ern demo cra cies im pose on cit izens,
in vit ing either uto pi an ism or fatalism.  Disillusionment with the
trans form at ive po ten tial of demo cracy is in deed wide spread in the
face of the “rap idly clos ing win dow of op por tun ity to se cure a live -
able and sus tain able fu ture for all”  on the one hand, and the of ten
in ad equate action  taken to re duce an thro po genic green house
gases (GHG) emis sions on the oth er.

Fa tal ism, however, was not some thing the more than 2,000
Swiss wo men with an av er age age of 73 join ing to gether in the
Association (German: Verein) “KlimaSeniorinnen Schweiz”, suc -
cumbed to. Rather, as part of a stra tegic lit ig a tion effort  ini ti ated
by “Green peace Switzer land”, an NGO, KlimaSeniorinnen made the
case that the Swiss fed eral ex ec ut ive branch of gov ern ment’s fail -
ure to ini ti ate a re vi sion of the ex ist ing cli mate legislation  amoun -
ted to a vi ol a tion of the coun try’s pos it ive ob lig a tions stem ming
from the right to life and the right to re spect for private and fam ily
life en shrined in the European Con ven tion on Hu man Rights
(ECHR). Senior fe male cit izens, they main tained, would be ad -
versely af fected by heat waves  oc cur ring both more fre quently and
severely  on ac count of omis sions by fed eral au thor it ies to re duce
Switzer land’s GHG emis sions (see para. 22).

Neither the Swiss Fed eral Ad min is tra tion nor the Fed eral Ad -
min is trat ive Court nor, as crit ic ally appraised , the Fed eral Su -
preme Court (paras.  43–63) con sidered the mo tion of
KlimaSeniorinnen and four of their mem bers on its mer its.
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Cat egor ical di� er ences between Kli maSeni orinnen and Court’s

ex ist ing en vir on mental case law

Kli maSeni orinnen had thus ex hausted all do mestic rem ed ies. This
in dic ates that not only demo cracy but also lit ig a tion to com pel
gov ern ments to re duce GHG emis sions is fraught with obstacles.
This is mainly due to the in ter play of cli mate phys ics un der pin ning
cli mate change and the ra tionale of the ju di cial pro cess. Car bon di -
ox ide (CO2) ac counts for two-thirds of all GHGs emitted.  Mul tiple
lines of evid ence in dic ate a causal and “al most lin ear re la tion ship
between cu mu lat ive CO2 emis sions and pro jec ted global tem per at -
ure change”.   Each tonne of CO2 emit ted into the at mo sphere
any where on Earth at any given time thus had, has and will have an
al most identical ef fect on the av er age global tem per at ure. Due to
the high heat ca pa city of the Earth sys tem, an av er age of 10.2 years
elapses between emis sion of CO2 and its max imum ef fect in terms
of the res ult ing global warming.  Cli mate change in duced by in -
creased at mo spheric CO2 con cen tra tion “re mains largely ir re vers -
ible for 1,000 years after emis sions stop”.  The rise in the global
av er age tem per at ure is there fore, as the European Court of Hu man
Rights (EC tHR) ac know ledged in the KlimaSeniorinnen de cision
(paras.  416–7, 425, 439), es sen tially de term ined by the cumulative
level of all GHG emis sions ac crued over cen tur ies, to the ef fect that
“[m]ost as pects of cli mate change will per sist for many cen tur ies
even if emis sions of CO2 are stopped”.

By con trast, the EC tHR’s ex ist ing en vir on mental case law refers
to situ ations in which harm (toxic waste, pol lu tion, etc.) in flic ted
on ap plic ants can be traced dir ectly to a spe cific source (e.g., in dus -
trial steel works com plex or land fill) loc ated within the jur is dic tion
of the re spond ent State. Given this state au thor it ies can take ef-
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fect ive ac tion to re duce the in fringe ment (r f., e.g., Cordella and
Oth ers v. Italy ). In this pre vi ous en vir on mental case law, there
was, in other words, a dir ect link “between a source of harm and
those af fected by the harm”, and the meas ures ne ces sary to al le vi -
ate the harm were “iden ti fi able and avail able to be ap plied at the
source of the harm” (para. 415). There fore, re course to “pos it ive
obligations”  de rived from the Con ven tion, es pe cially its Art icles 2
and 8 (see paras. 538–540), is es sen tial for the Court to en sure that,
in en vir on mental cases as well, the ju di cial pro cess may serve its
main pur pose: to provide re lief to in di vidu als who have suffered
spe cific, meas ur able, and un law ful harm at the hands of the party
bear ing legal re spons ib il ity for the in fringe ment.

An in sti tu tional di lem ma: choos ing the best im per fect op tion

Ow ing to the in ter ac tion between the phys ics un der pin ning cli -
mate change and the ra tionale of the ju di cial pro cess, the “fun da -
mental dif fer ences” (para. 422) between KlimaSeniorinnen and the
ex ist ing en vir on mental case law presen ted the Court with a ser i ous
di lem ma: the rem edy sought by the ap plic ants (i.e. a drastic re duc -
tion of GHG emis sions; see paras. 22, 319–336) would not have al -
le vi ated their harm, des pite the “causal re la tion ship between cli -
mate change and the en joy ment of Con ven tion rights” (para. 545;
see also paras. 431–436). This left the Court with few op tions – all
of them im per fect.

To find the al leged omis sions out side the scope of the guar an -
tees of the Con ven tion would not only have risked neg lect ing the
link between cli mate change and the severe con sequences for many
as pects of hu man life , which are closely in ter twined with some
guar an tees of the Con ven tion, but would also have rendered both
the Con ven tion and the Court – the “Con science of Europe”   –
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largely ir rel ev ant with re gard to “one of the most press ing is sues of
our times” (para. 410). However, main tain ing the rel ev ance of both
the Con ven tion and the Court is fraught with con sid er able peril for
the in sti tu tion, es pe cially at a time when hu man rights law in gen -
eral and the ECHR in par tic u lar have come un der mount ing
scrutiny.

What the EC tHR thus refers to as a “tailored ap proach”
(paras. 422, 434 & 436) amounts, at least partly, to the Court’s at -
tempt to main tain both the Con ven tion’s and its own rel ev ance in
the midst of one of the most press ing chal lenges fa cing hu man ity,
while at the same time care fully seek ing to re spect the realm of
polit ics with re gard to con crete “meas ures to be im ple men ted”
(para. 657).

A “tailored ap proach”: in cor por at ing in ter na tional cli mate

change law

This “tailored ap proach” (para.  422) es sen tially con sists of in cor -
por at ing ob ject ives, ob lig a tions, and as pir a tions of in ter na tional
cli mate change law un der the UN FC CC, in clud ing the Paris Agree -
ment, to define the scope of the pos it ive ob lig a tions de riv ing from
Art icle 8 of the Con ven tion (see paras. 541–549). The Court also
pre scribed a com pre hens ive set of cri teria for States to ful fil in or -
der to com ply with the Con ven tion (see paras. 550–554).

The Court de rives its ap proach from the pos it ive ob lig a tion of
States to pro tect in di vidu als from “ad verse ef fects on hu man
health, well-be ing and qual ity of life arising from vari ous sources
of en vir on mental harm and risk of harm” (para.  544; see also
para. 435) and from a “har mo ni ous and evol ut ive in ter pret a tion of
the Con ven tion in the light of the de vel op ing rules and prin ciples

18

Kli maSeni orinnen and the Choice Between Im per fect Op tions

46



of in ter na tional en vir on mental law” (para. 453). This doc trine has
been es tab lished in pre vi ous case law on the basis of Art icle 31 § 3
(c) of the Vi enna Con ven tion on the Law of Treaties.

With re spect to Art icles 6 and 8 ECHR, the Court gran ted the
ap plic ant as so ci ation (K li maSeni orinnen) locus standi (paras.  526,
623, 625), while hold ing that the four in di vidual ap plic ants failed to
sat isfy the cri teria for vic tim status (paras.  535, 624, 625). This is
con sist ent with the fact that, for the reas ons rooted in cli mate
phys ics noted above, it is local ad apt a tion meas ures, such as free
home vis its by med ical pro fes sion als dur ing heat waves, or “reas on -
able meas ures of per sonal ad apt a tion” (para. 533), rather than the
GHG emis sion re duc tions re ques ted by the ap plic ants (see
paras.  22, 319–336), that can mit ig ate the ad verse im pacts of cli -
mate change for in di vidual ap plic ants.

The Court, while find ing Switzer land in vi ol a tion of both
Articles 6 and 8 of the Con ven tion (paras. 574 & 640), shied away
from pre scrib ing any con crete “meas ures to be im ple men ted in or -
der to ef fect ively com ply” with its judg ment. The Court deemed
“the re spond ent State, with the as sist ance of the Com mit tee of
Min is ters” to be “bet ter placed than the Court to as sess the spe cific
meas ures to be taken” in stead (para. 657).

Em phas iz ing the col lect ive di men sion – an ad min is trat ive turn

The Court’s ap proach high lights the collective  dimensions of cli -
mate change,  while seek ing to ac count for the threats posed by
the ef fects of an thro po genic GHG emis sions to the val ues pro tec -
ted by the Con ven tion’s rights. The strin gent cri teria for as so ci -
ations to have stand ing (see paras. 502–503) are likely to en sure
that only well- foun ded ap plic a tions reach the Court. Given the
Court’s re luct ance to pre scribe spe cific meas ures to be im ple men-
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ted by the re spond ent state (para.  657), the “tailored ap proach”
(para. 422) risks trans form ing ap plic a tions to the EC tHR to com pel
states to re duce their GHG emis sions into a hy brid form of weak
pub lic in terest lit ig a tion, akin to su per vis ory com plaints in ad min -
is trat ive law.

Ex cess ively “har mo ni ous”: turn ing “Par is” up side down

The Paris Agree ment, which the Court in part in cor por ates to
define the scope of the pos it ive ob lig a tions de riv ing from ECHR’s
Art icle 8, “con tains pro vi sions spread across the spec trum of legal
character” . The Treaty’s pro vi sions on “loss and dam age” are
mere “soft ob lig a tions” that “re com mend” but (do not re quire) cer -
tain actions,  not least due to the United States’ stance at COP 21
that any stricter pro vi sion would “kill the deal”.  The Paris Agree -
ment’s core pro vi sion, Art icle 4 (2) on “N a tion ally De term ined
Con tri bu tions” (para. 136), states an ob lig a tion (“shall”) of con duct
(“in tends to achieve”) rather than one of result.  This de lib er ate
shift away from the Kyoto Protocol’s  binding re duc tion com mit -
ments is of ten re ferred to as a trans ition from a “top- down” to a
“bot tom-up” approach. ’ 

Des pite these cru cial nu ances in the “terms of the treaty”, the
Court refers to the UN FCCC and the Paris Agree ment as “in ter na -
tional com mit ments un der taken by the mem ber States” (para. 546)
when de term in ing the scope of States’ pos it ive ob lig a tions. There
are, to be sure, le git im ate policy con sid er a tions to call for a much
more ro bust and ef fect ive mech an ism for states to ef fect ively re -
duce their GHG emis sions. However, de riv ing not only such ob lig a -
tions of res ult but a ju di cial su per vis ory mech an ism (paras.  550–
554) from the me tic u lously ne go ti ated and craf ted “terms” of the
Paris Agree ment tends to turn its “‘bot tom-up’ ap proach” on its
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head and is likely to go well bey ond what a “har mo ni ous (…) in ter -
pret a tion” (para. 453) al lows for.

Con clu sion: re it er at ing the prerog at ive of polit ics

In a seem ingly para dox ical way, KlimaSeniorinnen reaffirms the
prerog at ive of polit ics: while mem ber States’ of the Coun cil of
Europe cli mate policies must, ac cord ing to the EC tHR, com ply with
a de tailed set of cri teria in or der to be in ac cord ance with the Con -
ven tion (see paras.  550–554) the Court still re frained from pre -
scrib ing con crete “meas ures to be im ple men ted” (para.  657).
Hence, only in hind sight will we be able to tell whether
KlimaSeniorinnen, on which the Court has ex pen ded con sid er able
polit ical cap it al, turned out to be as “transformative”  as one
hopes for. The “owl of Min erva”, after all, “be gins its flight only
with the fall ing of dusk”.
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